
ONE NORTH FRANKLIN STREET,SUITE 1200,CHICAGO, ILLINOIS 60606

TELEPHONE:312-251-9600

FACSIMILE: 312-251-9601

EMAIL: GCARTER@CRMLAW.COM

GARRETFC. CARTER CONNELLY ROBERTS& McGJVNEY LLC

fl~ll~A~
STATE OF ILLINOIS

Apnl 5,2005 Pollution Control Board

VIAU.S.MAIL A 05 -/~1
Mr. JohnTherriault
Illinois Pollution ControlBoard,Clerk’s Office
JamesR. ThompsonCenter,Suite 11-500
100WestRandolphStreet
Chicago,Illinois 60601

Re: GrandPierCenterLLC eta!. v. Kerr-McGeeChemical
LLC,etaL
PCBO5-157

DearJohn:

Pursuantto ourtelephoneconversationfrom this afternoon,enclosedpleasefind
ninecopiesofExhibits “A” and“B”. Pleaseaccepttheseexhibitsasaddendumsto Kerr-
McGeeChemicalLLC’s Motion to DismisstheComplaint. If youhaveanyquestionsor
concerns,pleasefeel freeto contactme.

Verytruly yours,

Enclosures
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UNITED STA TESDISTRICT COURT
NORTHERNDISTRICT OFiLLINOIS

EASTERNDI VISION ~

GRANDPIER CENTERLLC )
AMERICAN INTERNATIONAL )
SPECIALTYLINESINSURANCECO. )
assubrogeeof GrandPierCenterLLC )

P1aint~ffs )
)

v. ) No. 03C7767
) JudgeFilip

RIVER EASTLLC )
CHICAGODOCKANDCANALTRUST )
CHICAGODOCKANDCANALCOMPANY )
KERR-MCGEECHEMICALLLC )

)
Defendants )

SECONDAMENDED COMPLAINT

Plaintiffs GrandPier CenterLLC andAmericanInternationalSpecialtyLines Insurance

Co., assubrogeeofGrandPier CenterLLC, by their attorneysJOlINSON& BELL, LTD., for their

SecondAmendedComplaintagainstthe DefendantsRiver EastLLC; ChicagoDock andCanal

Trust;ChicagoDock andCanalCompany,andKerr-McGeeChemicalLLC, averas follows:

I. This is a civil action brought pursuant to Sections 107 and 113 of the

ComprehensiveEnvironmentalResponse,CompensationandLiability Act of 1980 (CERCLA)

(42 U.S.C. 9607(a),9613(0(1)),as amended,for costrecoveryandcontributionwith respectto

anycostsincurredby GrandPierCenterLLC (GrandPier) andAmericanInternationalSpecialty

Lines InsuranceCo. (AISLIC), or to be incurred by Grand Pier and AISLIC, in performing

responseactivities at thesite identifiedby theUnited StatesEnvironmentalProtectionAgency

(USEPA) astheRV3 North ColumbusDrive Site (the RV3 Site) in Chicago,Illinois. Plaintiffs



) . . _______

alsoasserttheir state law claimsof strict liability for abnormallydangerousactivity, negligence,

andcontribution.

2. For each of Plaintiffs’ CERCLA claims, this court has exclusive, original

jurisdiction,pursuantto 42 U.S.C. 9613(b),andoriginal jurisdiction under28 U.S.C. 1331. For

each of Plaintiffs’ state law claims, this court has supplementaljurisdiction, pursuantto 28

U.S.C. 1367.

3. This courthasauthorityto declareandenterjudgmenton therights andliabilities

of theparties,pursuantto 42 U.S.C.9613(g)and28 U.S.C.2201,2202.

4. Venueis properin this district,pursuantto 42 U.S.C.9613(b)(the districtwhere

the releaseor damagesoccurred) and 28 U.S.C. 1391(b) (where the events or omissions

occurred,andthepropertyis situated).

5. Plaintiff Grand Pier Center LLC (Grand Pier) is an Illinois limited liability

company, with its principal office in Chicago, Illinois. Grand Pier was issueda policy of

insuranceby AmericanInternationalSpecialtyLinesInsuranceCo.

6. Plaintiff American International SpecialtyLines InsuranceCo. (AISLIC) is an

Alaskacorporation,with its principal office in New York, New York. AISLIC is subrogatedto

certainclaimsthat GrandPierhasagainstDefendantsfor damagesDefendantscausedto Grand

Pier.

7. DefendantRiver East LLC, formerly known as CityFront Center LLC, is a

Delawarelimited liability companyauthorizedto do businessin Illinois, with its principaloffice

in Chicago,Illinois. RiverEastLLC is suedas successorof andsuccessorin interestto Chicago

Dock andCanalTrust,andChicagoDockandCanalCompany.
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8, DefendantChicagoDock andCanalTrust,an Illinois businesstrust, is suedas the

successorof andsuccessorin interestto ChicagoDock andCanalCompany. ChicagoDock and

CanalTrusthasalsobeenknown as CityFrontAcquisition Trust,an Illinois businesstrust.

9. DefendantChicagoDock and CanalCompanywas a corporationorganizedand

existing under and by virtue of a special act of the legislatureof the State of Illinois and

authorizedto do businessin Illinois.

10. Kerr-McGeeChemicalLLC, aDelawarelimited liability companyauthorizedto

do businessin Illinois, is an afliliate of Kerr-McGee ChemicalCorporation,successorof and

successorin interestto LindsayLight andChemicalCompanyandLindsayLight Company.

TheRV3 North ColumbusDrive Site

11. Through a series of administrativeorders and amendments,the USEPA has

identified landgenerallylocatedat 316 EastIllinois Street,Chicago,CookCounty,Illinois as the

LindsayLight II Site. LindsayLight II is situatedin an urbanareaknownas Streeterville,andis

surrounded by commercial and residential buildings. The Chicago River is located

approximately‘/4 mile south,and Lake Michigan is about V2 mile eastof the LindsayLight II

Site.

12. RV3 North ColumbusDrive Site (the RV3 Site), the parcelof land pertinentto

thislawsuit, is identified by the USEPAin an amendmentto its administrativeordersissuedfor

the Lindsay Light II Site. The RV3 Site is generallylocated at 200 EastIllinois Street in

Chicago,Cook County,Illinois, and is boundedby North ColumbusDrive, EastGrandAvenue,

North St. Clair Street,andEastIllinois Street.

3



Contamination of the RV3 Site

13. From at least 1915 to 1933, the Lindsay Light Company manufactured

incandescentgaslightsandgaslightmantles.The Lindsay Light Companywasheadquarteredat

161 EastGrandAvenue,designatedby USEPAas the LindsayLight I Site.

14. Gaslightmantlemanufacturinginvolved dippinggauzemantlebagsinto solutions

containingthorium nitrate. The principal ingredientin thorium nitrate is radioactivethorium,

specificallythorium-232,which is aCERCLA hazardoussubstance.Thoriumoccursprincipally

as the parent radionuclidethorium-232 in associationwith its daughterproductsin a decay

sequenceknownastheThorium DecaySeries,with a half-life of 14 billion years.

15. As partof the gaslightmantlemanufacturingbusiness,Lindsay Light Company

refinedradioactivemonaziteoreat or nearthe LindsayLight II site. In extractingthoriumfrom

mona2iteore, the processedtailings containedradionuclides,specifically thorium, radium and

uranium. Lindsay Light Company’srefining processgeneratedradioactivemill tailings which

weredisposedof as fill materialthroughoutStreeterville.

16. The RV3 Sitewhich is the subjectof this lawsuit is situatedbetweenthe Lindsay

Light I gaslightmantlemanufacturingfacility at 161 B. GrandAve. and the Lindsay Light II

monaziteoreprocessingfacility at316E. Illinois St.

17. Between at least 1915 and 1933, Lindsay Light Company operated its

incandescentgaslightmantlemanufacturingbusinessat the LindsayLight I and H Sites,and

arrangedfor the disposal of hazardoussubstancesat the Sites, including the RV3 North

ColumbusDrive parcel,theparcelpertinentto this lawsuit.
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18. ChicagoDockandCanalCompanyowned theRV3 North ColumbusDrive parcel

of the LindsayLight II Site at the time hazardoussubstancesweredisposedat the RV3 Site by

LindsayLight Company.

Remedlationof the RV3 Site

19. Througha seriesof administrativeorders,the USEPAorderedChicagoDockand

CanalTrust andKerr-McGeeChemicalLLC to removethe hazardoussubstancescontamination

at the Lindsay Light II Site, and in an amendment,ordered River East LLC, Kerr-McGee

ChemicalLLC andGrandPierCenterLLC to removethe hazardoussubstancescontaminationat

theRV3 North ColumbusDrive Site.

20. The remediation work performed at the RV3 Site was conducted under the

UnilateralAdministrativeOrderDocketNumberV-W-96-C-353issuedJune6, 1996 (UAO) and

the First Amendment to that Order dated March 29, 2000. The work was conductedin

accordancewith the Work Plan for Site RadiationSurvey and ExcavationSoil Management

datedMarch20,2000andapprovedby the USEPAon March23,2000,

21. Thereafter, the USEPA required additional work, which was cdnducted in

accordancewith the SidewalkRemediationWork Plan datedMarch 9, 2001 and approvedby

USEPAon April 11,2001.

22. The First Amendmentto the UAO requiredGrandPier, River EastLLC, and

Kerr-McGeeChemicalLLC to performcertainremovalactionsincluding, butnot limited to, the

implementationof a Site Health and Safety Plan, the implementationof an,air monitoring

program,theremovalof contamination,andthe disposalofhazardoussubstances.
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23. GrandPierCenterLLC, asthe then currentowneroftheRV3 Site, and AISLIC,

as subrogeeof GrandPier, performedandcompletedwork at theRV3 Site in accordancewith

the UAO, the UAO’s First Amendment,and the Work Plans.

24. The removal activitiesunder the Work Plan began on April 4, 2000, and Grand

PierCenterLLC hasbeenin compliancewith the tJAO sincethe UAO was issuedto GrandPier

CenterLLC for the RV3 Site.

25. A final ClosureReport for the areaboundedby North ColumbusDrive, East

Grand Avenue,North St. Clair Street, and EastIllinois Street was preparedby the Project

Coordinator,STS Consultants,Ltd., andsubmittedto the USEPAon July 2, 2001. Thereafter,

the Final ClosureReportAddendumdatedAugust31, 2004was submittedto USEPA.

26. USEPAissuedLettersof Completionon August26, 2002 andon October8, 2004

for thework performedaccordingto theapprovedWork Plans.

27. Grand Pier and AISLIC incurred necessaryresponsecosts of approximately

$2,300,000at theRV3 Site,andcontinueto incuradditionalcostsof response.

COUNT I - RECOVERYOF COSTS UNDER42 U.S.C.9607(a)

28. Plaintiffs incorporateby referenceas if fully restatedherein,paragraphs1 through

27, above.

29. DefendantsRiverEastLLC andChicagoDock andCanalTrust aresuccessorsof

andsuccessorsin interestto theliabilities ofChicagoDockandCanalCompany.

30, Kerr-McGee Chemical LLC, as an affiliate of Kerr-McGee Chemical

Corporation,is successorof and successorin interest to the liabilities of Lindsay Light and

ChemicalCompanyandLindsayLight Company.
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31. The RV3 North ColumbusDrive Site is a “facility,” as that term is definedin

Section101(9)ofCERCLA (42U.S.C.9601(9)),

32. Upon information and belief, Chicago Dock and Canal Companyowned the

parcelofland comprisingtheRV3 North ColumbusDrive Site at thetime thatLindsayLight and

ChemicalCompanymadedisposalsat the RV3 Site of “hazardoussubstances,”as that term is

definedin Section 101(14) of CERCLA (42 U.S.C. §9601(14)), including but not limited to

thorium.

33. Releasesof hazardoussubstancesat the RV3 Site have resultedin radioactive

thorium contaminationrequiring GrandPier and AISLIC to incurnecessaryresponsecosts to

removethe contaminationand remediatethe RV3 Site, totaling approximately$2,300,000to

date.

34. The necessaryresponsecosts Grand Pier and AISLIC haveincurred under the

UAO, the UAO’s First Amendment,and the Work Plansare consistentwith the CERCLA’s

National Oil and HazardousSubstancesPollution ContingencyPlan (promulgatedunder 42

U.S.C.9605(a),at40 C.F.R.Part300).

35. GrandPier wasan innocentpurchaserofthe RV3 Site,within themeaningof 42

U.S.C. 9601(35)‘and 9607(b)(3). Grand Pier is a wholly innocent owner which had no

involvement with the improper• treatment, storage, disposal or discharge of thorium

contaminationat theRV3 Site.

36. Defendantsare liable “persons” underCERCLA (42 U.S.C. § 9601(21)) for all

costsof responseat the RV3 Site.
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COUNT H - CONTRIBUTION UNDER 42 U.S.C. 9607(a)(4)(B)

37. Plaintiffs incorporateby referenceasif fully restatedherein,paragraphs1 through

36, above.

38. GrandPier CenterLLC and American International Specialty Lines Insurance

Co., although denying liability, have incurred responsecostsassociatedwith the releaseof

thorium at theRV3 Site.

39. GrandPier hasdeniedliability, but if GrandPier is liable, then GrandPier, and

AISLIC as subrogeeof GrandPier, are entitled to contribution from Defendants,and eachof

them,pursuantto 42 U.S.C.9607(a)(4)(B).

40, Plaintiffs areentitled to a declarationthatDefendants,andeachofthem,areliable

to Plaintiffs for all or a proportionateshareof anydamagesand costsof responseincurredby

Plaintiffs in connectionwith Plaintiffs’ responseactionatthe RV3 Site.

COUNT LU - CONTRIBUTION UNDER 42 U.S.C.9613(I)(1)

41. Plaintiffs incorporateby. referenceasif fully restatedherein,paragraphsI through

40, above.

42. Grand Pier CenterLLC and American International SpecialtyLines Insurance

Co., although denying liability, have incurred responsecosts associatedwith the releaseof

thorium at theRV3 Site.

43. GrandPier hasdeniedliability, but if GrandPier is liable, then GrandPier, and

AISLIC as subrogeeof GrandPier, are entitled to contributionfrom Defendants,andeachof

them,pursuantto 42 U.S.C.9613(f)(l).
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44. Plaintiffs areentitledto adeclarationthat Defendants,andeachofthem,areliable

to Plaintiffs for all or a proportionateshareof any damagesand costsof responseincurredby

Plaintiffs in connectionwith Plaintiffs’ responseaction at the RV3 Site.

COUNT IV - STRICTLIABILITY

45. Plaintiffs incorporateby referenceasif fully restatedherein,paragraphs1 through

44, above.

46. LindsayLight Company’smanufacturingprocessesutilized radioactivethorium,

andgeneratedradionuclides,includingthorium,whichweredisposedas wasteatthe RV3 Site.

47. Thorium emits gammaradiation. Emissionof andexposureto elevatedlevelsof

gammaradiationpresentsa substantialthreatto humanhealthand theenvironment.

48. DefendantKerr-McGee,as successorto LindsayLight Company,owedadutyto

preventinjury anddamageto the landownedby GrandPier,specificallythe RV3 Site.

49. Kerr-McGeebreachedits duty to prevent injury and damageto the RV3 Site

parcel, by disposing thereon radioactive waste in quantities and concentrationsthat are

dangerousto humanhealthand theenvironment.

50. By reasonof Kerr-McGee’s disposal of radioactivewastes at the RV3 Site,

Plaintiffs havesufferedinjury anddamagescalculablein both site remediationcostsas well as

economicloss to GrandPierdueto the consequentfailureof GrandPier’s multi-purpose,mixed

usedevelopmentof the RV3 Site.

51, Becauseelevatedlevels of radioactivewastecannotbe safely disposedby open

dumpinginto theurban locationknown asStreeterville,Kerr-McGeeintroducedahighdegreeof

risk of harmto propertyandpersons.
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52. BecauseKerr-McGee’s deposition of radioactivewaste was pervasiveand in

quantitiesandconcentrationsdangerousto humanhealthandthe environment,the likelihood of

harm is great.

53. Becauseemission levels of gamma radiation from Kerr McGee’s thorium

contaminated waste exceed applicable governmentregulations, reasonablecare does not

eliminatethe risk ofharmcreatedbyKerr-McGee’swastedisposalpractice.

54. Kerr-McGee’sopendumpingof thorium contaminatedwasteas describedherein

is notamatterofcommonpractice.

55. Kerr-McGee’sopendumpingof radioactivewastein Streetervilleis inappropriate

in apopulatedurbanarea,in the immediateproximity of LakeMichiganand theChicagoRiver,

and into soil that is itself fill material.

56. Kerr-McGee’s open dumping of thorium contaminatedwaste introduced an

unusualandpersistentdangerinto theStreetervillecommunity.

57. Kerr-McGee’s waste disposal practices as alleged herein is an abnormally

dangerousactivity, for whichKerr-McGeeis strictly liable to Plaintiffs.

COUNT V - NEGLIGENCE

58. Plaintiffs incorporateby referenceasif fully restatedhereinparagraphs1 through

57, above.

59. In undertakingto disposeof its hazardouswaste, DefendantKerr-McGee, as

successorto LindsayLight Company,owedneighboringlandownersandtheirsuccessorowners

andtheir insurers,including thePlaintiffs herein,a duty to exercisereasonablecare,so asnot to

pollute and contaminateStreetervillepropertieswith radionuclides,including thorium which

emitsdangerousgammaradiation.



60. Kerr-McGee breachedits duty to preventinjury and damageto the RV3 Site

parcel, by disposing thereon radioactive waste in quantities and concentrations that are

dangerousto humanhealthandthe environment,

61. By reasonof Kerr-McGee’s disposal of radioactivewastesat the RV3 Site,

Plaintiffs havesuffered injury anddamagescalculablein both site remediationcostsas well as

economicloss to GrandPierdueto the consequentfailure of GrandPier’smulti-purpose,mixed

usedevelopmentof theRV3 Site.

COUNT VI- CONTRIBUTION UNDER 740ILCS 100/2

62. Plaintiffs incorporateby referenceas if fully restatedherein,paragraphs1 through

61, above.

63. GrandPier CenterLLC and American International SpecialtyLines Insurance

Co.,althoughdenying liability, haveincurredcostsandexpensesassociatedwith the releaseof

thoriumatthe RV3 Site.

64. GrandPier hasdeniedliability, but if GrandPier is liable, thenGrand Pier, and

AISLIC as subrogeeof Grand Pier, are entitled to contributionfrom Defendants,and eachof

them,pursuantto the Illinois JointTortfeasorsContributionAct, 740 ILCS 100/2.

65. Defendants,andeachof them,arepotentially liableunderCERCLA, as set forth

in CountsI, II andIII of thisSecondAmendedComplaint.

66. Defendants, and each of them, are potentially liable under the Illinois

EnvironmentalProtectionAct (415 ILCS 5/1) for improperdisposal, treatment,storageand

abandonnientof waste (415 ILCS 5/21(e)); open dumping of waste, and dischargeof

contaminantsso as to causeor tendto causewaterpollution (415 ILCS 5/12(a)),anddisposalof

contaminantsuponland so as to createawaterpollution hazard. 415 ILCS 5/12(d).
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67. DefendantKerr-McGee,as successorto Lindsay Light Company,is potentially

strictly liable under Illinois common law for its abnormallydangeroushazardouswastedisposal

activities, assetforth in CountIV ofthis SecondAmendedComplaint.

68. Kerr-McGee is potentially liable under Illinois common law for its predecessor

Lindsay Light Company’snegligenthazardouswastedisposalactivities, asset forth in CountV

ofthis SecondAmendedComplaint.

69. Plaintiffs areentitled to adeclarationthatDefendants,andeachof them,areliable

to Plaintiffs for all or a proportionateshareof any damagesincurredby Plaintiffs in connection

with theinjuries Plaintiffs havesufferedat thehandsoftheDefendantsat theRV3 Site.

PRAYER FOR RELIEF

WHEREFORE,Plaintiffs demandjudgment in their favor and againstthe Defendants,

andeachofthem:

A. declaringeachDefendantjointly and severallyliable and awardingto Plaintiffs all

pastcostsofresponseincurredbyPlaintiffs, with interestasprovidedby law;

B. declaring eachDefendantjointly andseverally liable andawardingto Plaintiffs all

future costsof response,if any, to be incurredby Plaintiffs, with interestasprovided by law;

C. awardingto Plaintiffs compensatorydamages,with interestasprovidedby law;

D. awarding to Plaintiffs their costs of litigation, including reasonableattorneyand

expertwitnessfees;and

B. orderingsuchotherrelief asmaybe appropriateandjust.
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JURY DEMAND

Plaintiffs demandajury trial ofall issuestriable by jury.

Respectfullysubmittedthis28th dayof February2005

GRANDPIER CENTERLLC
AMERICAN INTERNATrONAL SPECIALTYLINES INSURANCE Co.

By ~S~W-~-~ /~&~1rt~

OneofPlaintiffs’ Attorneys

FrederickS. Mueller
DanielC. Murray
GarrettL. Boehm,Jr.
JOHNSON& BELL, LTD.
Suite4100
55 EastMonroeStreet
Chicago,Illinois 60603-5803

Tel. 312 984 0226
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Certificateof Service

I herebycertify that on February28, 2005, the foregoingSecondAmendedComplaint
wasmailedby United StatesPostalServiceto the following:

DonaldI. Moran
PEDERSEN& HOUPT
161 North ClarkStreet,Suite3100
Chicago,IL 60601-3242

Attorney for River East LLC and
Chicago Dock and Canal Trust

I 187566

JohnT, Smith II
COVINGTON & BURLJNO
1201 PennsylvaniaAve. N.W.
Washington,D.C. 20004-2401

Attorney for Kerr-McGee Chemical LLC
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BEFORE THE ILLINOIS
POLLUTION CONTROLBOARD

GRANDPIER CENTERLLC )
AMERICANINTERNATIONAL )
SPECIALTYLINESINSURANCECO. )
assubrogeeof GrandPier CenterLLC )

)
Complainants )

)
v. ) PCB_____

) (Enforcement)
RIVEREASTLLC )
CHICAGODOCKANDCANALTRUST )
CHICAGODOCKANDCANALCOMPANY )
KERR-MCGEECHEMICALLLC )

)
Respondents )

COMPLAINT

ComplainantsGrand Pier Center LLC and American International Specialty Lines

InsuranceCo., assubrogeeofGrandPier CenterLLC, by theirattorneysJOHNSON& BELL, LTD.,

for their Complaintagainstthe RespondentsRiver EastLLC; ChicagoDock and CanalTrust;

ChicagoDockandCanalCompany,andKerr-McGeeChemicalLLC, averasfollows:

1. This is a citizen suit brought to enforceSections12(a), 12(d) and 2 1(e) of the

Illinois EnvironmentalProtectionAct (the Act) (415 ILCS 5/1 et seq.),asamended,directing

Respondentsto abateandremediatecertainenvironmentalcontamination,andfor costrecovery

with respectto any costs incurredby Grand Pier Center LLC (Grand Pier) and American

International SpecialtyLines InsuranceCo. (AISLIC), or to be incurred by GrandPier and

AISLIC, in performing responseactivities at the site identified by the United States

EnvironmentalProtectionAgency (USEPA) asthe RV3 North ColumbusDrive Site (the RV3

Site) in Chicago,Illinois.

~IT
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2. For each of Complainants’ claims, the Illinois Pollution Control Board has

jurisdiction and authorityto declareand enterjudgmentof the rights and responsibilitiesof the

partiesto this citizensuit pursuantto 35 JAC 103.200and Sections5(d), 31(d)and 33(a) ofthe

Act.

3. ComplainantGrandPier CenterLLC (GrandPier) is an Illinois limited liability

company,with its principal office in Chicago, Illinois. GrandPier was issueda policy of

insuranceby AmericanInternationalSpecialtyLinesInsuranceCo.

4. ComplainantAmericanInternationalSpecialtyLinesInsuranceCo. (AISLIC) is a

corporation,with its principal office in New York, New York. AISLIC is subrogatedto certain

claimsthatGrandPierhasagainstRespondentsfor damagesRespondentscausedto GrandPier.

5. RespondentRiver East LLC, formerly known as CityFront Center LLC, is a

Delawarelimited liability companyauthorizedto do businessin Illinois, with its principal office

in Chicago, Illinois. River East LLC is sued as successorof and successorin interestto

RespondentsChicagoDockandCanalTrust, andChicagoDockandCanalCompany.

6. RespondentChicagoDock andCanalTrust, an Illinois businesstrust, is suedas

the successorof andsuccessorin interestto ChicagoDock andCanalCompany. ChicagoDock

andCanalTrusthasalso beenknownasCityFrontAcquisitionTrust,anIllinois businesstrust.

7. RespondentChicagoDock andCanalCompanywasa corporationorganizedand

existing under and by virtue of a specialactof the legislatureof the State of Illinois and

authorizedto do businessin Illinois.
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8. RespondentKerr-McGee Chemical LLC, a Delaware limited liability company

authorizedto do businessin Illinois, is an affiliate of Kerr-McGeeChemical Corporation,

uccessorof andsuccessorin interestto LindsayLight andChemicalCompanyandLindsayLight

Company.

The RV3 North Columbus Drive Site

9. Through a series of administrative orders and amendments,the USEPA has

identifiedlandgenerallylocatedat 316 EastIllinois Street,Chicago,Cook County,Illinois asthe

LindsayLight II Site. LindsayLight II is situatedin an urbanareaknownasStreeterville,andis

surrounded by commercial and residential buildings. The Chicago River is located

approximately¼mile south, and LakeMichigan is about ‘/~mile eastof the LindsayLight II

Site.

10. RV3 North ColumbusDrive Site (theRV3 Site), the parcelof landpertinentto

this citizensuit, is identifiedby theUSEPAin anamendmentto its administrativeordersissued

for the LindsayLight II Site. The RV3 Site is generallylocatedat 200 EastIllinois Streetin

Chicago,Cook County,Illinois, and is boundedby North ColumbusDrive, EastGrandAvenue, r
NorthSt. Clair Street,andEastIllinois Street.

11. TheRV3 NorthColumbusDrive Site is a “site” asthat termis definedin Section

3.460of theAct (415ILCS 5/3.460).

Contamination of theRV3 Site

12. Fromat least1915 to 1933,theLindsayLight Companywasheadquarteredat 161

EastGrandAvenue,andmanufacturedincandescentgaslightmantlesat 161 EastGrandAvenue

and/ orat316 EastIllinois Street,at andadjacentto theLindsayLight II andtheRV3 Sites.
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13. The principal ingredient in gaslight mantlemanufactureis thorium. Thorium

occurs principally as the parent radionuclide thorium-232 in associationwith its daughter

products in a decay sequenceknown as the Thorium Decay Series. It is believedthat the

principalsourceofcontaminationat theRV3 Site is theThoriumDecaySeries.

14. Between at least 1915 and 1933, Lindsay Light Company operated its

incandescentgaslightmantlemanufacturingbusinessat the LindsayLight II Site, andarranged

for the disposalof hazardoussubstancesat the LindsayLight II Site, including the RV3 North

ColumbusDrive parcel,theparcelpertinentto this citizensuit.

15. ChicagoDockand CanalCompanyownedtheRV3 NorthColumbusDrive parcel

ofthe LindsayLight II Site at thetime hazardoussubstancesweredisposedat theRV3 Site by

LindsayLight Company.

Remediationof theRV3 Site

16. Throughaseriesofadministrativeorders,theUSEPAorderedChicagoDock and

CanalTrust andKerr-McGeeChemicalLLC to removethehazardoussubstancescontamination

at the Lindsay Light II Site, and in an amendment,ordered River East LLC, Kerr-McGee

ChemicalLLC andGrandPierCenterLLC to removethehazardoussubstancescontaminationat

theRV3 NorthColumbusDrive Site.

17. The remediationwork performedat the RV3 Site was conductedunder the

UnilateralAdministrativeOrderDocketNumberV-W-96-C-353issuedJune6, 1996 (UAO) and

the First Amendment to that Order dated March 29, 2000. The work was conductedin

accordancewith the Work Plan for Site RadiationSurvey and ExcavationSoil Management

datedMarch20, 2000andapprovedby theUSEPAon March23, 2000.
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18. Thereafter, the USEPA required additional work, which was conducted in

accordancewith the SidewalkRemediationWork Plan datedMarch 9, 2001 and approvedby

USEPAon April 11, 2001.

19. The First Amendmentto the UAO requiredGrand Pier, River East LLC, and

Kerr-McGeeChemicalLLC to performcertainremovalactionsincluding,but not limited to, the

implementationof a Site Health and Safety Plan, the implementationof an air monitoring

program,theremovalofcontamination,andthedisposalofhazardoussubstances.

20. GrandPierCenterLLC, asthethencurrentownerof the RV3 Site, andAISLIC,

assubrogeeof GrandPier, performedand completedwork at the RV3 Site in accordancewith

theUAO, theUAO’s First Amendment,andtheWork Plans.

21. Theremovalactivities underthe Work Plan beganonApril 4, 2000, and Grand

PierCenterLLC hasbeenin compliancewith theUAO sincetheUAO wasissuedto GrandPier

CenterLLC fortheRV3 Site.

22. A final ClosureReportfor the areaboundedby North ColumbusDrive, East

Grand Avenue, North St. Clair Street, and East Illinois Streetwas preparedby the Project

Coordinator,STS Consultants,Ltd., and submittedto the USEPAon July 2, 2001. Thereafter,

theFinal ClosureReportAddendumdatedAugust31, 2004wassubmittedto USEPA.

23. USEPAissuedLettersofCompletionon August26, 2002andonOctober8, 2004

forthework performedaccordingto theapprovedWork Plans.

24. Grand Pier and AISLIC incurred necessaryresponsecosts of approximately

$2,300,000atthe RV3 Site,andcontinueto incuradditionalcostsofresponse.

25. Respondentsareliable “persons”asthat termis definedby Section3.315 ofthe

Act (415ILCS 5/3.315) for all costsofresponseattheRV3 Site.
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Count I — WasteDisposal

26. Complainantsincorporateby referenceas if fully restatedherein,paragraphs1

through25, above.

27. RespondentKerr-McGeeis a “generator”asthatterm is definedby Section3.205

oftheAct (415ILCS 5/3.205).

28. ChicagoDockandCanalCompanyownedtheparcelof land comprisingtheRV3

North ColumbusDrive Site at the time that Lindsay Light Companydisposedof “hazardous

substances,”asthat termis definedin Section3.215 oftheAct (415 ILCS 5/3.215),at the RV3

Site,includingbutnot limited to thorium.

29. Releasesof hazardoussubstancesat the RV3 Site haveresulted in radioactive

thorium contaminationrequiringGrandPier and AISLIC to incur necessaryresponsecoststo

removethe contaminationand remediatethe RV3 Site, totaling approximately$2,300,000to

date.

30. GrandPierwasan innocentpurchaserof the RV3 Site. GrandPier is a wholly

innocentowner which had no involvement with the impropertreatment,storage,disposal or

dischargeofthorium contaminationattheRV3 Site.

31. TheAct prohibitsthedisposal,treatment,storageorabandonmentofanywastein

Illinois, exceptat a siteor facility which meetsthe requirementsof theAct and of regulations

andstandardsthereunder. 415 ILCS 5/21(e).
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32. RespondentsviolatedtheAct whentheyimproperlydisposed,treated,storedand

abandonedsolid and hazardouswastes at the Site, a facility which does not meet the

requirementsof the Act and regulationsand standardsthereunderfor suchdisposal,treatment,

storageandabandonmentof waste.

33. As a result of Respondents’violation of the Act, the Site was contaminated,

resulting in Complainants’incurrenceof costs in the investigation, removal, and reporting

activitiesatthe Site.

34. Respondentsare liable under the Act for Complainants’costs incurred in the

investigation,removal,andreportingto USEPA of contaminantsRespondentsfailed to remove

from theSite.

Count II— Contaminant Threat to Groundwater

35. Complainantsincorporateby referenceas if fully restatedherein,paragraphs1

through34, above.

36. TheAct prohibitsanypersonfrom causing,threatening,or allowing thedischarge

ofanycontaminantso asto causeor tendto causewaterpollution, eitheraloneor in combination

with matterfrom othersources.415 ILCS 5/12(a).

37. Respondentsviolatedthe Act whenthey improperlyhandled,treated,storedand

disposedof solidandhazardouswastes,therebycausing,threatening,and allowing thedischarge

of contaminants,soasto causeandtend to causewaterpollution at the Site, either aloneor in

combinationwith matterfrom othersources.

38. As a resultof Respondents’violation of the Act, the Site was contaminated,

resulting in Complainants’ incurrenceof costs in the investigation, removal, and reporting

activitiesattheSite.
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39. Respondentsare liable under the Act for Complainants’costs incurred in the

investigation,removal,and reportingto USEPA of contaminantsRespondentsfailed to remove

from theSite.

Count III — Contaminants Upon Land

40. Complainantsincorporateby referenceas if fully restatedherein,paragraphs1

through39, above.

41. The Act prohibitsanypersonfrom depositingany contaminantsuponthe landin

suchplaceandmannersoasto createawaterpollutionhazard. 415 ILCS 5/12(d).

42. Respondentsviolatedthe Act whenthey improperlyhandled,treated,storedand

disposedof solid and hazardouswastes,therebydepositingcontaminantsuponthe land at the

Sitein suchplaceandmannersoasto createa waterpollutionhazard.

43. As a result of Respondents’violation of the Act, the Site was contaminated,

resulting in Complainants’ incurrenceof costs in the investigation, removal, and reporting

activitiesat theSite.

44. Respondentsare liable under the Act for Complainants’costs incurred in the

investigation,removal,and reportingto USEPA of contaminantsRespondentsfailed to remove

from theSite.

PRAYERFORRELIEF

WHEREFORE, Complainants demand judgment in their favor and against the

Respondents,andeachofthem:

A. declaringeachRespondentjointly andseverallyliable andawardingto Complainants

all pastcostsofresponseincurredby Complainants,with interestasprovidedby law;
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B. declaringeachRespondentjointly and severallyliable andawardingto Complainants

all futurecostsof response,if any, to be incurredby Complainants,with interestasprovidedby

law;

C. mandatingand orderingRespondentsto abateand remediatecontaminationshould

additionalremediationbe requiredby administrativeorderor judicial decree;

D. awardingto Complainantstheircostsof litigation, including reasonableattorneyand

expertwitnessfees;and

E. orderingsuchotherreliefasis appropriateandjust.

Respectfullysubmittedthis dayof February2005

GRAND PIERCENTERLLC
AMERICAN INTERNATIONAL SPECIALTYLINEs INSURANCE Co.

By___________________
OneofComplainants’Attorneys

FrederickS. Mueller
DanielC. Murray
GarrettL. Boehm,Jr.
JOHNSON& BELL, LTD.

Suite4100
55 EastMonroeStreet
Chicago,Illinois 60603-5803

Tel. (312)372-0770

1181048
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BEFORETHE ILLINOIS
POLLUTION CONTROL BOARD

GRAND PIER CENTER LLC )
AMERICAN INTERNATIONAL )
SPECIALTY LINES INSURANCECO. )
assubrogeeofGRAND PIER CENTER LLC )

)
Complainants, )

) PCBO5-157
V. ) (Enforcement)

)
RIVER EAST LLC )
CHICAGO DOCK AND CANAL TRUST )
CHICAGO DOCK AND CANAL COMPANY )
KERR-McGEE CHEMICAL LLC )

)
Respondents. )

KERR-McGEE CHEMICAL LLC’S MOTION TO DISMISS THE COMPLAINT

Respondent,Kerr-McGeeChemicalLLC (“Kerr-McGee”), respectfullyaskstheIllinois

Pollution ControlBoard (“theBoard”) to dismissthe Complaintbroughtby GrandPierCenter

LLC andAmericanInternationalSpecialtyLines InsuranceCo. assubrogeeof GrandPierCenter

LLC (collectively, “Grand Pier”). GrandPier’sComplaintis duplicitousandfrivolous andthus

shouldbe dismissedpursuantto Ill. Admin. Codetit.35, § 104.414.’ GrandPier’sComplaintis

duplicitousbecauseit is substantiallysimilar to acivil actionthat GrandPierfiled in theUnited

StatesDistrict Courtfor theNorthernDistrict ofIllinois. GrandPier’sComplaintis frivolous

becauseit seeksrelief that theBoarddoesnot havetheauthorityto grantandit fails to statea cause

ofactionuponwhich theBoardcangrantrelief.

1 Section103.212(b)ofTitle 35 ofthe Illinois AdministrativeCodeprovidesthata

respondentmay,within 30 daysafterservice,moveto dismissa complaintasduplicitousor
frivolous. Kerr-McGeereceivedserviceoftheComplainton March 3, 2005.

DC: 1735424-1



I. Grand Pier’s Complaint is duplicitous

“Duplicitous’ or ‘Duplicative’ meansthe matteris identicalor substantiallysimilar to one

broughtbefore theBoardor anotherforum.” 35 Ill. Adm. Code 101.202;seealsoBrandlev.

Ropp,PCB 85-68, 1985WL 21380, *1(111. Pol. Control Bd., June13, 1985)(Ex. ‘C’) (noting

that acomplaint is duplicitousif it is identicalor substantiallysimilar to onebroughtin another

forum). GrandPier’sComplaintis duplicitousbecauseit is substantiallysimilar to GrandPier’s

SecondAmendedComplaintin anidenticallycaptionedaction that is beforetheUnitedStates

District Court for theNorthernDistrict of Illinois ~2 A copyof GrandPier’sSecondAmended

Complaintin that actionis attachedas Exhibit ‘A.’ A copyofGrandPier’sComplaintwith the

Boardis attachedasExhibit ‘B.’ The two actionsare againstthesameparties,arebasedon the

samecontaminant,arepremisedon the samesite, anddemandthesamerelief. In both actions,

GrandPier seeksrecoveryof “any costsincurredby [GrandPier], or to be incurredby [Grand

Pier], in performingresponseactivitiesat thesite identifiedby [EPA] as theRV3 North Columbus

Drive Site (theRV3 Site) in Chicago,Illinois.” (Ex. A at ¶ 1; Ex. B at¶ 1.) BecauseGrandPier

pursuesa substantiallysimilar actionbeforethe UnitedStatesDistrict Court for theNorthern

District of Illinois, theBoardshoulddismissGrandPier’sComplaintasduplicitous.

II. Grand Pier’s Complaint is frivolous

“Frivolous’ meansa requestfor relief that theBoarddoesnothavetheauthorityto grant,

or a complaintthat fails to statea causeof actionuponwhich theBoardcangrantrelief.” 35 Ill.

2 On March 1, 2005, counselfor GrandPier informally notified Counselfor Kerr-McGee

thatGrandPier wasfiling (1) a SecondAmendedComplaintin federaldistrict courtto addstate
law claimsfor negligence,strict liability, andcontributionand(2) a ComplaintbeforetheIllinois
Pollution ControlBoard. Thosepaperswerefiled on February25, 2005andFebruary28, 2005,
respectively.GrandPier filed its First AmendedComplaintin the federaldistrict courton
February4, 2005.
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Adm. Code101.202. GrandPier’sComplaintis frivolousbecauseit seeksreliefthat the Board

doesnot havethe authority to grantand it fails to stateacauseof actionuponwhich the Boardcan

grantrelief.

A. The Board is not authorized to award the relief that Grand Pier demands

GrandPier allegesin its Complaintthat its actionis to enforceSections12(a), 12(d) and

21(e)of the Illinois EnvironmentalProtectionAct (“the Act”) .~ (Ex. ‘B’ at¶ 1.) Thepenaltiesfor

violationsofSections12(a), 12(d)or21(e) ofthe Act areset forth andlimited by 415 ILCS

5/42(a). ThatSectionofthe Act provides,in pertinentpart,asfollows:

Exceptasprovidedin this Section,any personthat violatesanyprovisionof
thisAct orany regulationadoptedby theBoard,or anypermitortermor
conditionthereof,or that violatesany orderof theBoardpursuantto this
Act, shallbe liable for a civil penaltyof not to exceed$50,000for the
violation andan additionalcivil penaltyof not to exceed$10,000for each
day duringwhich theviolationcontinues.

GrandPierdoesnot seekthe impositionof thepenaltiesreferredto in theAct. Instead,

GrandPier seeksto recoverits ownattorneyfees,expertwitnessfees,andpastandfuture response

costswith interest. (Ex. ‘B’ at 8-9.)~Noneof the relief soughtby GrandPier is authorizedby the

Section12(a)providesthat no personshall “[c]auseorthreatenor allow thedischargeof
any contaminantsinto the environmentin anyStatesoasto causeortendto causewaterpollution
in Illinois, eitheraloneor in combinationwith matterfrom othersources,or soas to violate
regulationsorstandardsadoptedby thePollution Control BardunderthisAct.” 415 ILCS 5/12(a).

Section12(d)providesthat no personshall “[d]eposit anycontaminantsuponthe landin
suchplaceandmannersoasto createa waterpollution hazard.” 415 ILCS 5/12(d).

Section21(e)providesthatno personshall “[d]ispose,treat, storeor abandonany waste,or
transportany wasteinto this Statefor disposal,treatment,storageorabandonment,exceptat a site
orfacility whichmeetstherequirementsof this Act andofregulationsandstandardsthereunder.”
415 ICLS 5/21(e).

GrandPier alsoaskstheBoard to rule thatRespondentsareresponsiblefor any future
remediation. GrandPier’srequestis pointlessin light ofGrandPier’sown allegationthat Letters
ofCompletionwereissuedby theUnitedStatesEnvironmentalProtectionAgencywith respectto
thesiteatissue. (Ex. ‘B’ at¶11 22-23.)
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